
Extract from Hansard 
[COUNCIL - Tuesday, 16 November 2004] 

 p8166b-8177a 
Hon Peter Foss; Hon Nick Griffiths; Deputy Chairman; Hon Giz Watson 

 [1] 

CRIMINAL PROCEDURE BILL 2004 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Kate Doust) in the 
Chair; Hon Nick Griffiths (Minister for Housing and Works) in charge of the Bill.   

Clause 20:  Who may commence a prosecution -  
Debate was interrupted after the clause had been amended.   

Hon PETER FOSS:  During the break I was advised that further consequential amendments are needed in other 
parts of the Bill.  I would be grateful if the minister could advise me of those amendments.  If that is the case, we 
will have the problem to which I alerted members.  If the Government is proposing to make amendments, I 
would much prefer it to tell us what those amendments will be so that we do not have this problem.  If it is going 
to be a problem, I wish to be advised of the amendments earlier.  Will the minister outline the clauses that will be 
impacted upon and how they will be affected?  I am a bit surprised by this because clause 20(5), which we have 
not yet reached, preserves the concept of a private prosecution if there is a specific provision in an Act.  I would 
be very surprised if it did affect other parts of the Bill, and had not been provided for because, theoretically, it is 
possible under subclause (5) if a person has authority under an Act.  Subclause (5) states - 

A person acting in his or her private capacity cannot commence a prosecution, unless another written 
law expressly provides otherwise. 

It seems to me that it is provided for.  If that is the case, how will those provisions take place?  Perhaps the best 
way to deal with this matter would be to postpone this clause rather than have the minister spend time 
deliberating.  The minister will look at another matter anyway.  The Bill will have to be completely recommitted 
if it is necessary to take out this provision.  However, if it is not necessary to do that, we can zip through it.  We 
cannot have it both ways if there is still a possibility of having to do that.  I suggest that the clause be postponed 
rather than have members taking up the time of the House on this matter.   

Hon NICK GRIFFITHS:  I think that is a reasonable course of action to adopt.   

Further consideration of the clause postponed until after consideration of postponed clause 17, on motion 
by Hon Nick Griffiths (Minister for Housing and Works). 
[See page 8176.] 

Clause 21:  When a prosecution can be commenced - 
Hon PETER FOSS:  The current procedure for commencing prosecutions is no longer by complaint on oath.  
The minister mentioned the appropriate section of the Act.  I wondered why I could not find the Mines Safety 
and Inspection Act.  It is because it is not there.  I have forgotten the precise section that makes it an offence to 
bring a false prosecution.  It would be helpful if the minister mentioned that section as a cross-reference for 
people who are looking for it.   

Hon NICK GRIFFITHS:  It will be section 133A of the Criminal Code.   

Hon Peter Foss:  In which clause?   

Hon NICK GRIFFITHS:  What I said is correct.  It will end up being included in section 133A, subject to how 
matters proceed on the next Bill.  Section 133A of the code will be amended by clause 28 of the next Bill.  It will 
end up being included in section 133A of the code in due course.   

Clause put and passed.  

Clauses 22 and 23 put and passed. 

Clause 24:  Prosecution notice, lodgment of - 
Hon PETER FOSS:  I will not move an amendment to this clause.  However, I wish to reiterate my concern 
about the appearance of a document that appears to summon somebody to court being signed by a prosecutor.  
This is not just my view.  A process has occurred in Western Australia for some years.  For instance, the term 
“Police Court” was removed as a description of a Court of Petty Sessions, the description of magistrates as 
“police magistrates” was removed, an independent prosecution service was set up and, in particular, the Director 
of Public Prosecutions was given prosecutorial power in courts of summary jurisdiction.  All these things were 
intended to show that the police do not run the courts.  Police had also been used as orderlies in courts.  That 
always looked a bit dodgy anyway.  It looked like everybody was ganging up on the accused to do him in.  When 
I started out in the law, the general view of magistrates was that if a policeman said it, it must be true.  One often 
came out of court with a view that that was what they were all about.  Magistrates in those days certainly had a 
different view of the evidence of policemen from the one that magistrates seem to have now.  I do not think that 
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earlier view has continued, but it may have some residual effect.  My concern is that we are taking a step in the 
opposite direction by allowing policemen to sign what is essentially a court document.  Although I can 
understand the obvious convenience of that and the reason for it - I can sympathise with all those things - my 
underlying anxiety is that it is not really a good idea.  That is as far as I will go; I do not really like it.   

Clause put and passed. 

Clauses 25 to 34 put and passed. 

Clause 35:  Initial disclosure by prosecutor - 
Hon NICK GRIFFITHS:  I move - 

Page 33, line 2 - To insert after “jurisdiction” - 

or, with the court’s leave, at any time after a plea of not guilty by the accused 

This amendment caters for the possibility that an accused might plead not guilty but might then negotiate with 
the prosecution to plead guilty when there is an amended version of the facts.  The amendment is considered to 
be required to ensure that the amended version of the facts can be served on the accused even after the initial 
plea of not guilty, so that when the facts are read in the sentencing process, the amended version is the version 
that is read out.  If it were otherwise, the earlier version of the facts, to which the accused did not agree and did 
not plead guilty in terms of what took place, would be read.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 36 to 61 put and passed.   

Clause 62:  Disclosure by accused of certain matters in certain cases -  

Hon NICK GRIFFITHS:  I move -  

Page 56, line 9 - To delete “7” and insert instead “14”. 

This amendment seeks to have the accused provide at least 14 days before the trial date the matters set out in 
clause 62(4).  It is a judgment call.  It is considered that 14 days is a reasonable and appropriate time rather than 
seven days, which is considered to be insufficient.   

Hon PETER FOSS:  Obviously this is a tighter time period for the accused.  I am a little concerned about legally 
aided offenders.  I do not know what time period they normally get in which to do this.  I am talking not just 
about counsel but about any solicitor who might be involved.  This is a little outside my experience.  It may well 
be that seven days is a reasonable period, but 14 days will require a degree of diligence on the part of a defendant 
that might not necessarily be seen in a pro bono case.  I do not know.  I can see that this was probably requested 
by the prosecution rather than the defence.  This idea of disclosure by the accused is a new one.  I want to raise 
some concerns about the actual text of it.  If it was originally thought that seven days was adequate, why now, at 
the very last minute, will it be changed to 14 days, and who has been consulted about it?   

Hon NICK GRIFFITHS:  My advice is that previously there was no time limit.  We are dealing with summary 
matters.  Fourteen days has been presented because of the view expressed by the Chief Stipendiary Magistrate.  
In practice, if an accused person wants to lead alibi evidence, there will be unnecessary adjournments if the time 
period in practice is too short.  I gather that the opinion that has been offered by the Chief Stipendiary Magistrate 
is consistent with efficiency in the courts but, at the same time, is consistent with being fair in how matters 
proceed.   

Hon PETER FOSS:  My concern is that this is a very late stage amendment.  What has been said in favour of this 
Bill is that it has had extensive and wide consultation, including with the Law Society of WA and the Criminal 
Lawyers Association.  It will be twice as hard to get things done in 14 days as it is in seven days.  How do we 
judge how valid that will be when it has not been put to those people in consultation, and why was it not put to 
them?  Why has it come up so late?  The minister has said that it was the idea of the Chief Stipendiary 
Magistrate.  Why has it not come up before now?   

Hon NICK GRIFFITHS:  The simple answer is that 14 days has been presented to the committee because of the 
view expressed by the Chief Stipendiary Magistrate.  It came up late because he expressed his view late.   

Hon PETER FOSS:  I will raise another more fundamental objection to clause 62.  I am in favour of discovery 
by the accused.  However, the purpose of discovery by the accused is different from the purpose of discovery by 
the prosecution.  The purpose of discovery by the accused is to ensure there is no trial by ambush.  That is the 
real reason.  It should not be just a game in which, at the very last minute, a person brings up reasons that 
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nobody knew about before.  The purpose of disclosure by the prosecution goes a lot further than that, and it is a 
purpose that has been around for a long time.  The obligation of the prosecution is to disclose not only the 
prosecution’s case but also all details that may assist the accused.  The reason for that, of course, is twofold.  The 
first one is to show that the prosecution is independent.  The whole concept is that the prosecution is not going 
for a scalp; it is merely presenting the facts to the court for the court to make a decision.  That is the theory.  The 
second reason is that there is the might of the State, which can find out all sorts of things and might give some 
useful information which only it knows and which could provide the defendant with a defence.  It is right that the 
defendant should know whether there is extra material which the prosecution will not present to the court but 
which may provide a defence.  That is very different from the concept of not having trial by ambush.   

I understand that clause 62 is in itself a more generous provision than what we have already enacted.  However, I 
do not think that is any reason to not raise this.  I think perhaps we might have allowed it to go past before.  In 
respect of expert evidence, I cannot see why the accused should have to reveal anything other than the evidence 
he intends to call.  Why should he?  It is to stop trial by ambush.  It is not to provide the prosecution with a 
means of filling the gaps in its prosecution case.  It is not a matter of the defence saying, “You missed this.  We 
got it, and here it is.  We’re not going to call it because it is actually bad for us.”  Why should the accused have 
to do that?  I know that there is a duty on the prosecution to do that, because for years it has been the duty of the 
prosecution to disclose even those matters that are adverse to its case.  I cannot understand why, in principle, the 
accused should have to disclose anything which is adverse to his case and which he does not intend to pull out of 
the hat at the trial.  Why should he?  Subclause (1) states - 

“expert evidence material” relevant to a charge, means - 

This is disclosure by the accused - 

(a) a copy of every statement, recording or report obtained by the accused of any person 
. . .  

(b) written notice of the name and, if known, the address, of any person from whom no 
statement, recording or report has been obtained by the accused but who the accused - 

. . .  

(ii) intends to call to give expert evidence that is relevant to the charge; 

What is wrong with that in principle?  It seems to me that that is fairer.  We have translated the prosecution’s 
duty of disclosure into the accused’s duty of disclosure, when in fact there is no logical reason for taking it that 
far.  Why must we have a full disclosure, similar to a full discovery in a civil case, when we still maintain the 
fundamental rule that a person is innocent until proven guilty, and it is up to the prosecution to prove it?  I cannot 
see why the defence should have to tell the prosecution about good bits of expert evidence that the defence does 
not intend to call.  I would have thought that to a large extent the ability to chase around and get expert evidence 
is a lot easier for the prosecution than it is for the defence.  I just raise that point.   

I have lightly read over clause 62 up till now on the basis that I support disclosure.  However, I believe we have 
perhaps gone too far beyond what is necessary.  I cannot see that there needs to be that second sort of duty to 
disclose matters that the accused does not intend to call.  I know that Ms Archer has already explained to us that 
this is better than it was, and I applaud that.  I believe that is a very good idea.  Unfortunately, it started me 
thinking, and I started to think that perhaps it is better than it was before, but perhaps it is not as good as it could 
be.  Therefore, I ask the minister to comment on that, because it seems to me that it is a burden that is too great.   

Hon NICK GRIFFITHS:  I will deal with the last point first and then go back to the other matters.  Section 611C 
of the Criminal Code deals with disclosure by the accused person.  Clause 62(4) deals with alibis and expert 
evidence material that is relevant to the charge.  Section 611C refers to “a copy of every statement, report or 
deposition obtained by the accused person, of any person who may be able to give relevant expert evidence at 
the trial.”  Clause 64(4)(b) seeks to prevent expert witness shopping.  For example, a person may go to a 
presumed expert and not find him or her satisfactory, and then move along to another and so on.  This subclause 
will discourage that.  In the event that the accused, at least 14 days before the trial date, or whatever the time 
period may be, does not serve the prosecutor with the matters that are set out, the consequences are dealt with in 
clause 63.  The penalty that may be incurred - I say this by way of foreshadowing what may occur in the next 
clause - is dealt with in clause 63(4), in which a person’s capacity to get the amount of money that he may 
otherwise get is reduced.  Without moving too far into other parts of the Bill, the other area that is relevant is 
clause 138(3) at page 110, which gives a court very wide powers in respect of disclosure requirements.  Clause 
62 deals with disclosure requirements and, amongst other things, there is the capacity for the court to shorten or 
extend the time for obeying the requirement.  A 14-day period was suggested by the Chief Stipendiary 
Magistrate.  There was no time period before that.  The figure of seven days was chosen.  As I understand it, that 
was an arbitrary choice.  It could have been seven, 10, 14 or 21 days.  A time period was stipulated.  That period 
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can be extended or shortened subject to the Committee of the Whole agreeing to clause 138.  If the provision 
were not complied with, the consequences for the community would be that adjournments might occur.  The 
person accused of an offence, of course, would suffer if a trial were delayed.  The penalty in this case would be 
the incapacity to recover the full cost that would otherwise be awarded.   

Hon PETER FOSS:  My major concern is not that period of time.  We are owed an explanation why the 
amendment arrived so late in the piece.  As this is important legislation, we assume that a lot of people have 
looked at the measure prior to now.  However, this amendment is presented only now.  I am sure it is not the first 
time this matter has been seen, as we have been assured that considerable consultation took place.  Why did it 
not occur to the person who is suggesting it now to suggest it earlier?  We are entitled to know why.  I do not 
know whether seven or 14 days is correct.  I want to know how on earth we got this far without it being raised.   

Hon Nick Griffiths:  I’ve given the answer I was provided with.  I saw this for the first time today.   

Hon PETER FOSS:  It is unfortunate that ministers in the upper House often get somebody else’s job to do 
without too much idea about how a measure got here.  I sympathise.   

Hon Nick Griffiths:  We’re all volunteers!  

Hon PETER FOSS:  I have been in the same position.  

Hon George Cash:  We’re here for repairs and maintenance: some of the crashes that come here are pretty 
ordinary.   

Hon PETER FOSS:  Indeed.  I return to my earlier point that gives me serious doubts.  Although I understand the 
minister’s comments about witness shopping -  

Hon Nick Griffiths:  It is expert witness shopping, and it’s very limited.   

Hon PETER FOSS:  I do not think its application is right in terms of an accused.  I accept my complicity in the 
idea being raised in the first place, and perhaps it is silly to go back to that stage; however, I proposed that I did 
not want trial by surprise.  I did not want to take away all the advantages of offenders.  I wanted a fair trial on its 
merits.  I did not see the notion extended to almost a similar duty on the accused to give almost unsolicited 
information to the prosecution regarding where it might find some way to pin down the defence.  I cannot see 
why the defence should not go witness shopping.  I understand why the prosecution should not go expert witness 
shopping - it should not witness shop at all.  That principle has been around for an awfully long time.  I have a 
gut feeling that I do not like this proposal.  I know the Criminal Lawyers Association does not like any of it, and 
I indicated that I disagree with that body on that matter.   

Look at this possibility, minister: if “relevant to the charge” were removed from line 15 on page 55 of the Bill 
and “that the accused intends to rely upon in the hearing of the charge” were substituted, as well as the deletion 
of paragraph (b)(i) - it would require renumbering - I would be happy.  I feel that requires the defence to spell 
out the case.  No surprises would be involved:  “This is the case.”  It would extend that requirement further if the 
defence were required to state, “These are the bad bits of my case that I found along the way as other expert 
witnesses did not agree with me; it was not until later that I got the expert information from a sympathetic 
person.”  That would make the life of the prosecution too easy.  I certainly agree as a matter of principle that the 
accused must not spring a surprise on the prosecution.  I have no problem with that; I do not disagree.  I know it 
is to stop expert witness shopping, but I do not see why an accused should have to hand over that sort of 
information to the prosecution.  After all, it is the prosecution’s job to prove its case and not to have possible 
witnesses found for it by the accused.  I have suggested a possible wording.  I have indicated my view of how an 
amendment should be made.  I would like the minister’s comment on that. 

Hon NICK GRIFFITHS:  We are dealing with subclause 4(b).  The member has expressed his view on whether 
the time available should be seven or 14 days in the matter of an alibi.  The reason for those words is to prevent 
expert witness shopping.  I am quite comfortable with what the member is saying in theory.  In practice it is 
different.  Take the case of a person who is receiving legal aid.  Some people who are charged with offences are 
criminals and they have sufficient money.  Unsuccessful criminals are unsuccessful for two reasons.  Firstly, 
they do not have any money because they have not been successful in their monetary crimes.  Secondly, they are 
very unsuccessful because they have been caught!  People may or may not find themselves on legal aid.  I do not 
know what the position is concerning everyday criminal offences.  I suspect there is not all that much legal aid 
going around and there has not been for some years.  In practice, such people do not go expert witness shopping.  
The people who go expert witness shopping are those who have the money.  In practice, this should not affect 
many people.  However, that does not go to the principle.  It means that those who have the money find 
themselves in a better position than those who do not.  I am just thinking out loud.  That is life in many respects.  
I am turning my mind to the member’s form of wording before I seek further advice. 

Hon Peter Foss:  I just wanted to illustrate my point. 
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Hon NICK GRIFFITHS:  I understand the point.  I have a lot of sympathy for it.  I have given the policy reason.  
The words prevent expert witness shopping. 

Hon PETER FOSS:  I put on record that I accept the wording of the clause as it is would stop expert witness 
shopping.  It is effective in doing that.  However, whether the defendant is rich or poor, I do not accept that we 
should stop it.  It is consistent with our current method of accepting that it is up to the prosecution to prove a 
case.  I am against it because I believe the purpose of defendant disclosure is to stop trial by ambush.  This goes 
beyond that to impose a similar duty to that which is on the prosecution.  I have a problem with that.  I apologise 
for raising this so late and for not having drafted an appropriate amendment.  I confess it is because I have not 
had a lot of time to think about this legislation.  Even though we had a very useful briefing session on this 
legislation, I have only started to realise over time that this goes further than I was happy with.  I apologise for 
raising this issue at this late stage.  This is one of the reasons I like to see these Bills go to the Standing 
Committee on Legislation.  This is the sort of thing to be nutted out with the Standing Committee on Legislation, 
because when we committee members started talking to criminal lawyers ourselves, this kind of problem would 
have emerged.  I apologise for this; I should have put more time into it.  Unfortunately, the Law Society of 
Western Australia only raised the question of trial by judge alone.  I know that the Criminal Lawyers Association 
of Australia does not really like discovery at all.  The funny thing about it was that when we actually passed 
section 611A of the Criminal Code, it was raising all sorts of other problems.  I drew the attention of the 
Criminal Lawyers Association to the discovery procedure.  The association was focusing on something totally 
different.  I asked if it was aware that there was a defence discovery provision.  I said it was in the second part of 
the Bill, and the association had no idea it was there.  I am not the only one who misses these things.  When we 
put the Bill out for comment in the first place, nobody drew our attention to this.  We had a lot of letters about 
other parts of that Bill, and I said that I was very surprised that the association had not raised objections to the 
defence discovery process, and was told that it was not aware of it.  It does happen, but I hope that in the 
meantime the minister is now able to deal with the matter.  

Hon NICK GRIFFITHS:  I am not sure whether I am able to deal with it or otherwise.  In the context of what the 
honourable member has said, section 611C of the Criminal Code deals with matters dealt with on indictments.  
The wording of section 611C is far wider than the wording of clause 62 in the Bill before the committee.  This 
clause deals with summary matters.  The principle of disclosure to prevent expert witness shopping is proposed 
by the wording in this clause to be, in general terms, the same as applies for matters not dealt with summarily, 
but its application is narrower.  It comes down to whether the committee is of the view that expert witness 
shopping should be prevented in summary proceedings.  If it is not, then it is open to the committee to deal with 
clause 62(4)(b) in a particular way.  In passing legislation, we sometimes close one door to have another door 
open, if I can put it that way, which is probably not the way I would prefer.   

Hon Murray Criddle:  We seem to be closing a lot of doors lately.  

Hon NICK GRIFFITHS:  Some doors need to be closed.  We do not have as many revolving doors in our justice 
system as we had some years ago.   

Hon Peter Foss:  It does carry over into the superior courts, because clause 62(1) picks up superior courts.  

Hon NICK GRIFFITHS:  It is an improvement.  

Hon Peter Foss:  Whatever we change here goes across to the superior courts, so it will be the same in both 
courts.  

Hon NICK GRIFFITHS:  We are adopting the principle, but narrowing it, which is an improvement.  

Hon Peter Foss:  I accept that; I said that as a preliminary remark when I spoke.  

Hon NICK GRIFFITHS:  It is considered an important policy initiative to stop expert witness shopping.  That 
was something the Parliament agreed to on an earlier occasion in relation to the superior courts.  That is not to 
say that the Parliament cannot reconsider its position, and this is the appropriate time for it to reconsider its 
position.  If I were to say anything more, I would probably be repeating myself. 

Hon PETER FOSS:  I keep accepting everything that the minister has to say.  He is quite right.  I have said the 
same thing myself.  I do appreciate that this is an improvement on what is currently in the Supreme Court, but 
unfortunately when section 611C of the Criminal Code went through, we did not have the benefit of extensive 
advice from criminal lawyers; they missed it.  I was the one who pointed it out to them.  I cannot remember all 
the other things that we put through at the same time, but one of them was getting rid of committal hearings.  
Criminal lawyers were up in arms about committal hearings and did not notice the discovery provisions.  I raised 
that with them.  We did not get the benefit of any really useful advice from them at that time.  I believe that the 
whole process has fallen into a bit of a heap as a result of that.  I must confess that I do not think that we looked 
at that one properly, and I do not think that I have looked at this one properly.  Hon Giz Watson has drawn my 
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attention to the fact that the Criminal Lawyers Association has drawn attention to this aspect and that it goes 
beyond what people intend to call at a trial.  I have written out an amendment, but I do not pretend that it is 
brilliant.  I would be concerned if we walked past it now without having dealt with it.  If we deal with the 
minister’s amendment first, Madam Deputy Chairman (Hon Kate Doust), can we go back to an earlier part of the 
clause? 

The DEPUTY CHAIRMAN:  Yes. 

Hon PETER FOSS:  I think the minister’s amendment is a minor one.  My only concern was that I did not know 
whether 14 days or seven days was a good idea.  I simply want to know where the period came from.   

Hon Nick Griffiths:  It is arbitrary; a judgment call.   

Hon PETER FOSS:  We will find out how well it works.  I do not have a major problem with it, but I would like 
to come back to my amendment.   

Amendment put and passed. 
Sitting suspended from 5.58 to 7.30 pm 

Hon PETER FOSS:  I hope I now have the wording of my proposed amendment right.  It was suggested to me 
by someone who will remain anonymous.  Can we just check that it is right?  

Hon Nick Griffiths:  I am aware of the advice you have received, and I note the document in front of me.  I am 
advised that the wording that you propose is the appropriate wording.   
Hon PETER FOSS:  I thank the minister.  I just wanted to make sure that I did not propose something that the 
minister would say is wrongly phrased.   

Hon Nick Griffiths:  I would never say that! 
Hon PETER FOSS:  I move -  

Page 55, lines 14 to 16 - To delete “may be able” and insert instead -  

the accused intends to call 

Page 55, line 21 and 22 - To delete the lines. 
I assume that all the rest of the numbering will be done automatically by the Clerk.  I do not think I need to say a 
great deal more on this amendment.  I think we understand precisely what the Government’s words are intended 
to prevent.  It is that precise intention that I disagree with.  The principle that we trying to get to is that there 
should not be trial by ambush.  However, provided we do not ambush people, we are not obliged to go further in 
the way that the prosecution is obliged and to disclose everything that may be of benefit to the other side.  I do 
not think that is a necessary or a significant change from the principle.  I also understand that we have gone 
further than that in an amendment that has already been passed in this place, but I think that happened 
inadvertently because I know that the Criminal Lawyers Association was not aware of that change at the time, 
and I must confess that I had not thought it through properly.  Now that the Criminal Lawyers Association is 
aware of it, and now that I have thought it through properly, I think this is the better way to go.  Therefore, I ask 
that the committee support these amendments.   

Hon GIZ WATSON:  Having listened to the debate on this matter, the Greens (WA) are happy that these 
amendments seem to accommodate the concerns raised by not only Hon Peter Foss but also the Criminal 
Lawyers Association.  I think that these amendments will accommodate those concerns and improve the Bill.   

Hon NICK GRIFFITHS:  I also have listened to and participated in the debate and I think that the proposed 
amendments are appropriate.   

Amendments put and passed. 
Hon PETER FOSS:  I will support the clause as it now stands.  I assume this amendment, without any further 
need for amendment, will now carry through to clause 96 by reason of the definition of “expert evidence 
material” being given the meaning that is given by clause 62(1).  I raise that matter just in case something else 
needs to be done, as I will be asking that question when we come to clause 96.   

Hon NICK GRIFFITHS:  I note the question posed.  The answer will be yes, so there is no need to ask the 
question. 

Clause, as amended, put and passed. 

Clauses 63 to 87 put and passed. 

Clause 88:  Accused’s presence, when required - 
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Hon NICK GRIFFITHS:  I move - 

Page 76, after line 21 - To insert - 

(6) If a corporation is an accused, then despite subsections (3) and (4) proceedings that 
relate to the accused may take place in the accused’s absence and may do so whether 
or not the court has issued a section 155 notice to the accused. 

The purpose of the amendment is to ensure when the accused is a corporation that the court can deal with the 
matter in the absence of the corporation.  A corporation cannot be arrested and brought to court.  It would be an 
interesting concept if one could be.  The purpose of the amendment is to ensure that the court process cannot be 
defeated by the absence of a corporation. 
Hon PETER FOSS:  I do not have any basic objection to the amendment, but I have a couple of questions that 
arise out of it.  Does it mean that a representative of a corporation does not necessarily have a right to be present?  
It is not often that one clears a court and tells people to get out, but I would have thought that there should be 
some right to be present, although the amendment does not say that.  My second question is about a corporation 
that is convicted of an offence and consequences flow on to the directors who are then prosecuted.  Again, I am 
not objecting to the provision, but how does this amendment sit with those consequences when the directors, 
quite apart from any fine imposed on the corporation, will probably acquire the liability?  It may be that the 
answer to my first question will deal with the second. 

Hon NICK GRIFFITHS:  The answer to the first question is no.  I will check with my adviser before I say what I 
have to say about the directors’ liability.   

Hon Peter Foss:  When you say no, is that because there is a provision that says they have a right to be present or 
are you saying that it is a matter of construction?   

Hon NICK GRIFFITHS:  The answer to the first question is no.  With respect to the second aspect, a proceeding 
can be brought against the corporation.  The corporation could be found guilty but it would still be necessary to 
bring proceedings against the directors. 

Hon PETER FOSS:  Certain things are presumed in light of an entity being corporation.  It must sometimes be 
necessary to find a corporation guilty in order to take proceedings against a director.  Directors have a very 
strong interest.  

Hon NICK GRIFFITHS:  Directors have a very strong interest but it is still necessary to prove that a director was 
guilty of whatever offence is alleged against the director.  

Hon PETER FOSS:  I do not think clause 171 solves the problem.  

Hon Nick Griffiths:  Clause 171 read with clause 172(1) leaps out at me.  It reads - 

A party to a case is personally entitled to appear . . .   

Hon PETER FOSS:  I do not think it does solve the problem.  A director is not a party, nor is he the accused.  

Hon Nick Griffiths:  No, but we are looking at the particular circumstances of the follow-on consequences for a 
director.  The question was posed in those terms.  

Hon PETER FOSS:  I am sorry, yes.  I refer to a prosecution of a corporation in which there is no follow-on 
against a director.  What right does a director have to be in the court given that clause 171(2) provides that all 
proceedings in a court are to be in open court unless someone makes an order and, subclause (3) refers to “a 
person . . ., other than the accused”.  However, if a director is not accused, that director might be sent out of the 
court and then nobody would be in the court representing the corporation.  

Hon Nick Griffiths:  I refer Hon Peter Foss to clauses 153, 154 and 155.  There are numerous clauses.  Division 
6 in part 5 “Prosecutions against corporations” seems to spell out the situation with great particularity.  

Hon PETER FOSS:  None of those provisions gives the accused the right to be in the court.  

Hon Nick Griffiths:  As a matter of construction, I suggest that if division 6 in part 5 were read with clauses 171 
and 172, that would give the accused the right.  

Hon PETER FOSS:  I think it is a long bow.   

Hon Nick Griffiths:  No; it is not a long bow.  This is not an exercise in Robin Hood; it is a perfectly reasonable 
act of construction.  

Hon PETER FOSS:  I will not labour the point.  I think that the discretion the court has to order any person other 
than the accused to leave the courtroom would, in the case of a director, be exercised.  I do not believe there is a 
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legal right; albeit there is an arguable legal right, but not a clear legal right for a representative to remain in court.  
Clause 171(2) refers only to the following - 

Subject to this section, all proceedings in a court are to be in open court and the courtroom where the 
court sits is to be open . . .  

Subclause (3) refers to “a person who may be called as a witness . . ., other than the accused”.  

Hon Nick Griffiths:  I refer to clause 153(2) on page 116.  

Hon PETER FOSS:  What about clause 171(3), which reads -  

On an application by a party to the case, or on its own initiative, a court may order a person who may be 
called as a witness in proceedings, other than the accused -  

(a) to leave the courtroom . . .  

That is a standard order in criminal cases.  It is almost an invariable order, not an unusual order, that all 
witnesses are to leave the court.   

Hon Nick Griffiths:  Clause 153(2) reads -  

a requirement to read, say, ask or do any thing in the presence of the accused is to be construed as a 
requirement to read, say, ask or do the thing in the presence of the representative; 

Hon PETER FOSS:  When we reach clause 153, I will ask the minister to confirm that.  I am sure the court will 
pay an awful lot of attention to what the minister has to say about that.   

Hon Nick Griffiths:  We’ll see what happens!   

Amendment put and passed.  

Clause, as amended, put and passed.  

Clauses 89 to 117 put and passed.  

Clause 118:  Trial by judge alone without a jury may be ordered -  

Hon NICK GRIFFITHS:  I move -  

Page 94, line 14 - To insert after “so” - 

but, on an application by the prosecutor, must not do so unless the accused consents 

This point was raised during the second reading debate by Hon Peter Foss and Hon Giz Watson.  I trust the 
amendment deals with their concerns.   

Hon GIZ WATSON:  For the record, I note that the Greens (WA) sought this amendment and are pleased that it 
has been accommodated.  The Criminal Lawyers Association and the Western Australian Law Society raised 
their concern about this clause in writing to me.  I do not feel the need to read those concerns into the record.  
However, it is important to note that the key point made by both those organisations was that it should not be 
possible for a court to order that a trial take place before a judge alone unless the accused consents.  That is a 
fundamental right that the Greens are keen to support.  The speed with which we were asked to consider this 
package of legislation might have meant that these Bills would have been passed with that provision in place.  
Fortunately, I had the opportunity to obtain that advice; otherwise, it would have resulted in a significant 
consequence that the Greens could not have supported.  I thank both the Law Society and the Criminal Lawyers 
Association for alerting me to their concerns.  I also thank the Government for accommodating the amendment, 
which I would have moved had the Government not done so.   

Hon PETER FOSS:  I agree with Hon Giz Watson.  The amendment proposed is similar to an amendment 
accepted by the Government in other Bills before the Chamber in which there was a tendency to cause people to 
elect whether to be tried summarily or by a jury but in which there were ways in which people could suddenly 
end up before only a judge again even though they had not elected to do so.  Similar things apply here.  Not only 
could a person be deprived of his or her right to be tried by a jury, but also it may well be that in deciding 
whether to be tried summarily or by a judge and jury, people purposely take the chance of having a more severe 
penalty applied in the belief that they will be acquitted by a jury.  I believe there is a very real role for juries to 
take a commonsense view and acquit people.  One must go back only a few hundred years to find a few good 
examples of juries that gave a verdict of not guilty when perhaps the Crown thought it had a cast-iron case 
against the accused.  They were times when commonsense and liberty prevailed.  I believe juries are a very 
important part of society.  Jurors are not as cynical as are judges of the Magistrates Court.  People who elect to 
face a heavier penalty because they want the right to be tried by their peers might find that they will be tried by a 
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judge alone, and therefore must deal with all the cynicism that judges, magistrates and lawyers have.  It would be 
fair for an accused person in those circumstances to complain that he had had an unfair deal.  This amendment is 
an important change and I am very happy to support it.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 119 to 152 put and passed. 

Clause 153:  Representative’s functions - 

Hon PETER FOSS:  I will ask the minister a few questions on this clause.  The minister gave an assurance that 
this clause meant that an individual had a right to appear before the court.  I do not know whether that is 
absolutely right.  Clause 153(1) states -  

(1) A corporation may appear before a court by its representative who on behalf of the corporation 
may do all things that an accused who is an individual may do before the court. 

I do not think it turns the person into an accused.  Subclause (2) states - 

If a corporation appears by its representative - 

(a) a requirement to read, say, ask or do any thing in the presence of the accused is to be construed 
as a requirement to read, say, ask or do the thing in the presence of the representative; 

That sounds reasonable except that we have just passed an amendment that if a corporation is an accused, despite 
subsections (3) and (4), proceedings that relate to the accused may take place in the absence of the accused and 
may do so whether or not the court has issued to the accused a section 155 notice.  We have just agreed that the 
accused does not have to be at the court when it involves a corporation.  I do not think that clause 153(2) will 
help because it says that an accused need attend only when it is required, and we have just passed an amendment 
that says it is not required.  Clause 153(2) continues -  

(b) any thing that must or may be done or said by an accused personally may be done or said by 
the representative; and 

(c) any thing done or said or omitted to be said by the representative is to be taken as having been 
done or said or omitted to be said by the corporation. 

At best it might be able to read “any thing that must or may be done or said by an accused person may be done or 
said by the representative”.  That could be read as saying that in an open court the accused may be able to stay.  I 
accuse the minister of being Robin Hood again.  That is drawing a long bow.   

Hon Nick Griffiths:  You have not accused me of being Robin Hood.  You suggested I was drawing a long bow 
and I pointed out that I was not Robin Hood.   

Hon PETER FOSS:  The minister is drawing a long bow. 

Hon Nick Griffiths:  I am not.  I think you are extending what I said a little further than what I said.   

Hon PETER FOSS:  Clause 153(2)(b) is the best of the provisions regarding the entitlement of an accused to 
appear in court.  However, I do not believe it overcomes the express wording of clause 171 and in particular 
subclause (3).  If the minister can explain to me why that provides an absolute entitlement -   

Hon Nick Griffiths:  There is no absolute entitlement.   

Hon PETER FOSS:  It is discretionary only.   

Hon Nick Griffiths:  As the committee has agreed, clause 88(4) does not permit an absolute entitlement.  The 
court has the ability to remove a person, whether it is a corporation’s representative or any accused.  The 
principles under which we operate ensure that this provision will not be exercised capriciously.  However, in 
other contexts, Hon Peter Foss has given very graphic reasons why a court needs this discretion.   

Hon PETER FOSS:  I do not have a problem with that.  My problem is with clause 171(3); it is the usual order 
as to witnesses.  Subclause (3) states -  

On an application by a party to the case, or on its own initiative, a court may order a person who may be 
called as a witness in proceedings, other than the accused - 

Hon Nick Griffiths:  The point you are making is “other than the accused”.   

Hon PETER FOSS:  The person is not the accused, nor is he required to be present for clause 153(2) to arise, 
which states that it is “a requirement to read, say, ask or do any thing”. 
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Hon Nick Griffiths:  You need to read clause 172(1) with clause 153.  Clause 172(1) uses the word “party”.  
Then go back to clause 153.   

Hon PETER FOSS:  In other words, the representative could say that he wanted to examine, cross-examine and 
re-examine.  What if he did not want to?  What if he just wanted to sit behind the lawyer, as most corporations 
would want their representatives to do?   

Hon Nick Griffiths:  Read clause 153(1) and clause 172(1).  Combine that with clause 88(4).   

Hon PETER FOSS:  I reckon the minister is pushing it!   

Hon Nick Griffiths:  Taken as a whole, it does not undermine the company officer who has that interest.   

Hon PETER FOSS:  The only thing is that when usual orders are made as to witnesses in criminal cases, it will 
need to be clarified that this does not include the party’s representatives.  That will have to be done.  I am sure 
that if a corporate officer who was the representative of a corporation and might be due to give evidence said that 
he wanted to stay, he would stay.  My recollection is that that is what currently happens.   

Hon Nick Griffiths:  I cannot see it being otherwise.   

Hon PETER FOSS:  I was curious to know whether we had eliminated that possibility.  My recollection of the 
cases in which I was involved was that when such an order was made, the representative of the corporation was 
permitted to stay.  I reveal that at this stage, after having been through the argument.  I think that is what a court 
would do. 

Hon Nick Griffiths:  We are always entitled to hold back something!   

Hon PETER FOSS:  That is exactly right.  We worked on it very hard.  One way or another we hope that the 
court will allow the company representative to stay.  I am sure that is both my view and the view of the minister.  
The minister hopes that it is written in the legislation, and I hope that the court will do it.   

Clause put and passed. 

Clauses 154 to 170 put and passed. 

Clause 171:  Court to be open, publicity - 
Hon PETER FOSS:  Can the minister confirm that, notwithstanding the wording of clause 171(3), there is no 
intention to change the usual order of witnesses whereby a representative of a corporation is entitled to remain, 
even though he is not the accused? 

Hon NICK GRIFFITHS:  No, there is not.   

Clause put and passed. 

Clauses 172 to 186 put and passed. 

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Members, we now return to clauses 5 through to 17, and 
clause 20. 

Postponed clause 5:  Prescribed offences and modified penalties for them - 

The clause was postponed at an earlier stage of the sitting after it had been partly considered. 

Hon NICK GRIFFITHS:  This clause and clauses 6 to 17 were postponed because a concern was raised.  The 
concern commences at clause 5.  That is the capacity to prescribe a monetary penalty for an offence that 
Parliament has said could carry a penalty far greater than a monetary penalty, such as imprisonment.   

Hon Peter Foss:  Or life imprisonment.   

Hon NICK GRIFFITHS:  Imprisonment includes life imprisonment; it is a form of imprisonment.  I suggest to 
the committee that the method to deal with this would be an amendment.  I will move an amendment and offer it 
for discussion.  I move -  

Page 7, after line 23 - To insert -  

(2) An offence must not be prescribed under subsection (1) if the penalty for the offence 
is or includes imprisonment.   

It will probably mean that some offences that technically may give rise to imprisonment will not be covered by 
these infringement notices.  However, the point has been properly made that Parliament has decided that 
imprisonment is an option; therefore, a modified penalty should not be a monetary penalty.   
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Hon PETER FOSS:  I thank the minister for what I think is a very sensible amendment.  I cannot think of an 
example in which Parliament might be minded to allow offences that carry imprisonment to be subject to 
modified penalties.  Obviously, should anybody come up with one, it will have to be dealt with by Parliament on 
a case-by-case basis and I think that is appropriate.  I congratulate the minister on a very positive attitude and a 
very welcome outcome.   

Amendment put and passed. 

Postponed clause, as amended, put and passed. 

Postponed clauses 6 to 12 put and passed.   

Postponed clause 13:  Vehicle offences, onus of responsible person -  

Hon NICK GRIFFITHS:  I move -  

Page 13, line 22 - To delete “committed” and insert instead - 

been the driver or person in charge of the vehicle at the time of 

This matter was raised during the second reading debate.  Clause 13 refers to an infringement notice being 
served on a responsible person.  As the clause is currently worded, the responsible person is to be presumed to 
have committed the vehicle offence.  The offence is that it is inappropriate for somebody to be presumed to have 
committed the offence.  

Hon Peter Foss:  The question is whether he was driving.   

Hon NICK GRIFFITHS:  As Hon Peter Foss has pointed out by way of interjection, the other issue is whether 
the person was the driver in charge of the vehicle at the time.  The amendment deals with that issue.  I trust that 
the words appropriately deal with the issue.   

Hon PETER FOSS:  Again, I am very pleased with the Government’s attitude to this change.  I believe it is a 
good amendment.  I think at some stage I managed to get the same amendment put somewhere else in some 
legislation, and I am not sure where it disappeared to.  Obviously, I did not get it into the Road Traffic Act.  It 
has been a complaint of mine for some time that we are really trying to address who is the driver of the vehicle.  
We reasonably put the responsibility on the person who owns the vehicle to either say, “Yes, it was me”, or, 
“This is the person who was driving.”  However, we have somehow ended up presuming everything against that 
person; that is, the fact that he might have gone through a red light, he might not have signalled, he might not 
have kept to the left-hand side of the road or he might not have given way - just name it.  It would really be quite 
terrible, because it seems to me that if he did not respond within time, and he then said he wanted to go to court, 
there would be no point in his going to court because he is presumed to have committed the offence and there is 
nothing that could be led by way of evidence that would in any way help him.  Therefore, it would be a purely 
nugatory effect if he did not respond to a notice because he was the driver.  He is presumed to have committed 
the offence.  Therefore, the idea of defending the matter would be a bit silly, and, of course, I do not think he 
should then have to try to prove otherwise.  I believe it is a good amendment.  I see that it will be a general 
application in all motor vehicle offences, so that is good.   

Amendment put and passed. 

Postponed clause, as amended, put and passed. 

Postponed clauses 14 to 17 put and passed. 

Postponed clause 20:  Who may commence a prosecution - 
The clause, as amended, was postponed at an earlier stage of the sitting. 

Hon PETER FOSS:  There are two points.  One is the principle, and the other one is the practice.  As far as I am 
concerned, the principle is that we should not abolish private prosecutions.  I think that was accepted in the first 
vote.  After that, the message was delivered to me in a roundabout way that the amendment causes problems 
elsewhere in the Bill.  I certainly do not want to cause problems elsewhere in the Bill.  First of all, I would like to 
know where else in the Bill it will cause problems.  Secondly - this is far more important - if it will cause 
problems elsewhere in the Bill, and this legislation specifically reserves the capacity for private prosecutions to 
be brought if the Act under which the prosecution is to be brought says so, it would seem that if those problems 
exist in the general terms, they would also exist in the specific terms.  Therefore, I ask the questions:  First, 
where else will it cause problems and how?  Second, if it causes problems elsewhere, how does the minister 
propose that the Act deal with those private prosecutions to the extent that they have been protected by the 
express provision in subclause (5)?   

Hon NICK GRIFFITHS:  With summary proceedings, there are no problems.  



Extract from Hansard 
[COUNCIL - Tuesday, 16 November 2004] 

 p8166b-8177a 
Hon Peter Foss; Hon Nick Griffiths; Deputy Chairman; Hon Giz Watson 

 [12] 

Hon Peter Foss:  This is an amendment only with regard to summary proceedings.  I am not proposing any 
amendment to superior court provisions.   

Hon NICK GRIFFITHS:  If this amendment were restricted to summary proceedings, it would not cause a 
problem, but I have already stated the reasons the Government was opposed to it as a matter of policy. 

Hon Peter Foss:  But are you not aware of any problems it might cause elsewhere in the Bill? 

Hon NICK GRIFFITHS:  No.  That was the message I seemed to be getting, but I am advised no.  We are 
dealing with issues of procedure. 

Hon Peter Foss:  My only caution was not on the basis of the question of principle, which I think we have had 
our argument about - 

Hon NICK GRIFFITHS:  The Government’s position remains on the issue of principle.  I note what the 
honourable member has said. 

Hon PETER FOSS:  I wanted to get that clear.  I am quite clear on the principles; I thought I was clear on the 
practice.  However, if there were any suggestion that my changing this clause would cause problems elsewhere 
in the Bill, I would be concerned about that and I would like to hear about it.  If the minister assures me there are 
no problems elsewhere, I am happy to go ahead.  I will now move the next amendment standing in my name. 

Hon NICK GRIFFITHS:  I do not know whether it is agreeable to the committee, but we have debated the 
principle and I think it is perfectly reasonable for Hon Peter Foss to move the balance of his amendments en 
bloc. 

Hon PETER FOSS:  I move - 

Page 18, line 24 - To delete “or”. 

Page 18, line 27 - To delete “.” and insert - 

or; 

(c) any other person 

Page 19, lines 1 to 3 - To delete the lines. 

Amendments put and a division taken with the following result - 

Ayes (13) 

Hon Alan Cadby Hon John Fischer Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon George Cash Hon Peter Foss Hon Simon O’Brien  
Hon Murray Criddle Hon Frank Hough Hon Bill Stretch  
Hon Paddy Embry Hon Barry House Hon Derrick Tomlinson  

Noes (14) 

Hon Kim Chance Hon Adele Farina Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Nick Griffiths Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Dee Margetts Hon Christine Sharp  
Hon Sue Ellery Hon Louise Pratt Hon Ken Travers  

            

Pairs 

 Hon Ray Halligan Hon Jon Ford 
 Hon Barbara Scott Hon Graham Giffard 
 Hon Robyn McSweeney Hon Kevin Leahy 

Amendments thus negatived. 
Clause, as amended, put and passed. 
Schedules 1 to 4 put and passed. 
Title put and passed. 
Bill reported, with amendments.   
 


